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SECTION III:  NARRATIVE

This analysis is neither a formal Attorney General’s Opinion nor an Attorney General’s Advisory Opinion letter.  This is a staff analysis in response to the agency’s, committee’s or legislator’s request.
BILL SUMMARY
Summary Synopsis:

HB 195 would amend the Motor Vehicle Code so as to create a “safe harbor” period of 60 days from the date of the filing of an accident report during which the accident report cannot be released, with exceptions. Generally, the exceptions deal with non-commercial purposes.

This bill would also criminalize the following: i. the request for an accident report in violation of the above, ii. the solicitation of a client or customer within sixty days of a motor vehicle accident, and iii. the act of giving payment to a third person in exchange for securing employment or the recommendation that the giver of payment be so employed.

FISCAL IMPLICATIONS WITH ENACTING THIS BILL

This bill, if enacted, could result in criminal prosecutions for an activity not previously barred by law. This could cause additional cases to be filed in appropriate jurisdictions. Because the bill also would require felony charges to be filed in certain cases, this would also add to the grand jury and preliminary hearing dockets throughout the state.
SIGNIFICANT LEGAL ISSUES


This bill is fairly narrowly-drafted with regard to its sixty-day period of non-disclosure of accident reports to persons or entities seeking commercial gain from said reports. The sixty-day period does not appear to be overly burdensome to anyone who would be affected by it and several exceptions to the non-disclosure period exist in the bill as written. As such, this portion of the bill is likely to withstand scrutiny. Additionally, it would seem that this portion of the bill is designed to protect accident victims from harassment in the form of unwanted solicitation by commercial interests.

However, the sections seeking to criminalize certain conduct suffer from vagueness and possible overbreadth. Section 2A would create a full misdemeanor offense for situations where a person merely requests a report be released for ostensible commercial gain during the sixty-day non-disclosure period. It is conceivable that a person could be criminally charged for conduct that would pose no harm to the public so long as the official holding the records at issue is correctly enforcing the law. It is also conceivable that a person could violate the law by requesting an accident report when they are completely unaware of the date of the accident or the date of the filing of the accident report. Additionally, this section is plagued by vague, subjective language (“no apparent reason”) regarding the mental state of the theoretical bad actor.

Section 2B(1) would create a fourth degree felony offense for soliciting a client during the sixty-day non-disclosure period. Oddly, this prohibition does not appear to bear any relationship to actually securing an accident report during that time period.


Section 2B(2) would create a fourth degree felony offense for giving payment to secure a client and/or to be recommended to a potential client. This section makes no reference to the sixty-day non-disclosure period.

Sections 2B(1) and (2) both employ language that makes it difficult to determine what is actually being prohibited. These sections could also be construed to bar any form of advertising which might secure a client. There is no language limiting the conduct to direct solicitation.


Finally, this bill would only punish outside commercially-interested people seeking to violate its terms. There is no provision to punish the conduct of persons employed within governmental agencies who release accident reports in violation of the sixty-day non-disclosure period.
PERFORMANCE IMPLICATIONS WITH ENACTING THIS BILL

None

ADMINISTRATIVE IMPLICATIONS WITH ENACTING THIS BILL

None

CONFLICT, DUPLICATION, COMPANIONSHIP, RELATIONSHIP THIS BILL HAS WITH OTHER BILLS INTRODUCED THIS SESSION

This bill covers some of the same area as HB170 (“Public Corruption Offenses” – David L. Doyle), H111 (“Public Corruption Offenses” – Nate R. Gentry), HB210 (“Removal of Public Officials from Office” – Zachary J. Cook), SB197 (“Felonies by Public Officials” – William H. Payne, SB201 (“Crime of State Audit Obstruction” – Phil A. Griego), & SB72 (“Boating Accident Law Enforcement Notification” – Clinton D. Harden), but does not appear to conflict with or duplicate any of those bills.
TECHNICAL ISSUES OR DRAFTING ERROR

This bill refers to §66-7-8 NMSA, apparently for parameters of misdemeanor punishment. However, such language is actually found in §66-8-7 NMSA.
OTHER SUBSTANTIVE LEGAL ISSUES

None

ALTERNATIVES TO ENACTING THIS BILL

Refer the matter to applicable professional disciplinary boards and request that said boards consider and draft disciplinary rules barring the types of solicitation referred to in this bill. 
WHAT WILL BE THE CONSEQUENCES OF NOT ENACTING THIS BILL


Status quo
AMENDMENTS NEEDED TO IMPROVE THIS BILL

Clarify that the sixty-day period during which accident reports cannot be released refers to sixty calendar days.


Rework the language so that the sixty-day period begins from the date of the accident, not the date of the filing of the accident report.

Permit the immediate release of accident reports to governmental entities tasked with researching motor vehicle safety issues (example: National Highway Traffic Safety Administration), not-for-profit groups which have a role in advocating for motor vehicle safety (for example: Motorcycle Safety Foundation), and academic institutions seeking accident reports for purpose of conducting research.


Permit the immediate release of accident reports when all identifying personal information as to the names, driver’s license numbers, social security numbers, dates of birth, and addresses of persons mentioned in said reports have been redacted.


Permit the immediate release of accident reports when the report applies to a public employee involved in a motor vehicle accident while operating a vehicle owned, leased, or otherwise controlled by the United States of America, the State of New Mexico and/or any city, county, tribal government, or municipality therein.


Permit the immediate release of accident reports which contain information relevant to federal or state tort claims.

Redraft the bill so as to permit outside commercial interests to contact accident victims and/or witnesses in writing, by mail only and not by telephone or in-person. Require that such communications be in substantial compliance with professional regulations already in place (for example: the requirement that the phrase “lawyer advertisement” be prominently displayed). 

Include language to bar the offering of loans or assistance in securing loans to accident victims.
