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SECTION III: NARRATIVE
This analysis is neither a formal Attorney General’s Opinion nor an Attorney General’s Advisory Opinion Letter.
This is a staff analysis in response to the agency’s committee’s or legislator’s request.

BILL SUMMARY
Summary Synopsis:
HB 206, if enacted into law, would create a new variant of the criminal offense of
tampering with evidence. Specifically, procuring, facilitating, or compelling another to obtain an
abortion to destroy evidence of criminal sexual penetration or incest would be criminalized.
FISCAL IMPLICATIONS WITH ENACTING THIS BILL
Because the bill creates a new variant of a criminal offense, it could result in additional
criminal matters filed in courts of jurisdiction. The successful prosecution of criminal matters
brought pursuant to this bill would likely require professional witness testimony. The bill could
also result in additional criminal investigations into allegations of abortions as well as additional
investigative tasks (for example, compliance with the privacy provisions of the Health Insurance
Portability and Accountability Act).
SIGNIFICANT LEGAL ISSUES
As drafted, the bill seems overly broad relative to the act it intends to criminalize. An
abortion does not necessarily conceal the act of an underlying criminal sexual penetration or
incest. Forensic evidence can be taken from aborted fetal remains.
The existing statute criminalizing tampering with evidence could already be applied to a
factual scenario contemplated in the bill.
The bill, as written, states that tampering with evidence “shall include procuring
or facilitating an abortion, or compelling or coercing another to obtain an abortion…” [emphasis
added]. Typically, when a criminal statute intends to criminalize conduct, it uses the phrases
“consists of” or “may include”. The language of the present bill could later be held to invalidate
the law as it could usurp the role of the finder of fact in a trial.
PERFORMANCE IMPLICATIONS WITH ENACTING THIS BILL
None
ADMINISTRATIVE IMPLICATIONS WITH ENACTING THIS BILL

None
CONFLICT, DUPLICATION, COMPANIONSHIP, RELATIONSHIP WITH BILLS
INTRODUCED THIS SESSION
SB 46 & SB 74 - “SEXUAL ASSAULT PREVENTION & SERVICES” (Linda M.
Lopez), which would fund sexual assault prevention and sexual assault services and training.
HB 38 - “REMOVE RIGHTS FROM CERTAIN RAPE CONVICTIONS” (Alonzo
Baldonado), which would amend §30-9-11 NMSA (Criminal Sexual Penetration) in two ways.
First, it would impose a bar on custody, visitation, and inheritance to those convicted of criminal
sexual penetration when the child is a product of the underlying act of criminal sexual
penetration. Second, it would impose a stay on any paternity proceeding where a person seeking
paternity rights is subject to a pending charge of criminal sexual penetration.
HB 39 - “CONSENT REQUIREMENTS FOR CERTAIN ADOPTIONS” (Alonzo
Baldonado), which would clarify existing law that the consent of a father of a child conceived
by criminal sexual penetration is not required to complete an adoption.
TECHNICAL ISSUES OR DRAFTING ERROR
None
OTHER SUBSTANTIVE LEGAL ISSUES
The bill could create unintended consequences.
First, it could criminalize the conduct of a victim of a sex crime which would ordinarily
not violate the law. In other words, it could be interpreted by rape victims and their supporters as
a bar on all legal abortions.
Second, it could stymie efforts of law enforcement to investigate sex crimes. Victims of
sex crimes and their supporters could erroneously believe that they have a choice between having
an abortion and cooperating with la enforcement.
Finally, because the crime of tampering with evidence is typically applied to common
street crimes (for example, throwing a rock of crack cocaine under a bush to avoid detection) as
often (if not more often) as it is applied to violent crimes (for example, destroying clothing worn
by a murder suspect), it could trivialize the underlying crime of criminal sexual penetration or
incest.
ALTERNATIVES TO ENACTING THIS BILL
None
WHAT WILL BE THE CONSEQUENCES OF NOT ENACTING THIS BILL
Status quo
AMENDMENTS NEEDED TO IMPROVE THIS BILL

Remove language providing punishment to victim of underlying crime of criminal sexual
penetration or incest.

