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Secretary Rick Hom ans
New Mexico Taxation and Revenue Department
P.O. Box 630
San ta Fe, NM 87504-0630
Re: Opinion Request-Unclaim ed Property Act
Dear Secretary l-lomans:
have requested our opiJ1Jon regarding the Taxation and Revenue (" Department") and
Uniform Unclaimed Property Act. In 199 7, the New Mexico legislature adopted the nationwide
"Uniform Unclaimed Property Act ( 1995)" into state law. See NM SA 1978, ch .7, art.8A
(amended through 2007). According to your letter: "[Section] 7-8A-25 ... relates to agreements
to locate property entered into between owners of unc laimed property and persons providing
services to locate such property." This sec tion prohibits certain types of "locator" agreements
for a forty-eight month period. Your letter asks:
YOli

I.
2.

What is the general rule and exceptions in Section 7-8A-25')
Does the Department have authori ty to prom ul gate a rule defining
unconscionable compensation in connection with agreements to locate property0

Based on ou r examination of the re levan t New Mexi co law, and on the Into rmation avai lable to
LI S al thi s ti me. we conclude that the Uniform Unclaimed Propeny Act bars most locator
agreements for a forty -eight month period. The law exempts attorney-owner agreements used to
file claim s for "idenli lied properly" and attorney-owner agreements used to contest the
adm ini strative denial of a cla im. \\le also conclude that the Department may promulgaTe a rule
rega rding Section 7-8A-25 as long as the rule reflects the New Mex ico Supreme Court's
definition of "ullconscionable ".
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I.

Scope of NlvlSA 1978. Section 7-8A-2SCAl
NMSA 1978, Section 7-8A-25(A) states:
An agreement by an owner, the pri mary purpose of which is to locate, deli ver,
recover or assist in the recovery of propert y that is presumed abandoned, is void
and unenforceable if it was entered in to during the period commencing on the
date the property was presumed abandoned and extending to a time that i ~.Jort v 
eight months after the date the property is paid or deli vered to the admini strator.
Thi s subsection does not apply to an owner's agreement with an attorney to file a
claim as to identified property or con test the adm ini strator's denial of a claim.

(Emphasis added.)
A rul e of statutory interpretati on is that the plain language of a statute is the primary indicator of
legislative intent. The word s used in the statute are to be given their ord inary meanin g unless the
legislature indicates a d ifferent intent. Smith v. Bernalillo County, 137 N.M. 280 (2005). The
pl ain language of this statllte creates a 48 month period for the state to exclusively locate,
deliver, recover or assist in the recovery of property that is presumed to be abandoned, with two
ex plicit caveats. It exempts an owner 's agreement with an attorney to file claims fu r " identified
property" or to contest the adm ini strative denial of a claim.
An expansion of the attorney representation exemption to cover the non-legal work of a locator
wou ld defeat the object of the statute, which is to protect the public from being charged fUr
locator activities that the state is pro viding within the 48 month period.
Our interpretation of the statutory language is reasonable and is supported by reference to the
drafter' s cOlllments to this section of the Unclaimed Property Act of 1995 , which was the model
fUr thi s stat e stat ute. It states in relevan t part,
This section is intended to enhance the likelih ood that the owner of the
abandoned property will be located by the effort s of the State, and will
receive a return of the property without payment o fa " find er 's fee." In the
past, it appears to ha ve been the practice in many States for unclaimed
property locators or heir finde rs to utili ze the State' s li sts of names and
addresses of mi ssing owners to co ntact them and propose to find their
property for them for a ree, before the State has had an opportunity to
locate the miss ing owners ... This section is not intended to app ly to
sitllaiio ns slIch as the probating of an estate. which may incidentall y
inc lude a necessity of locating uncl aimed property. Agreements in such
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cases do not have as their principal purpose, the renditi on of services to
locate, deliver or recover unclaimed property. Thi s section also does not
apply to agreem ents for legal representation of an owner who is claiming
property the iden tity of which is already known to the owner.
UnifoJ111 Unclaimed Property Act 1995, Chapter 25, Section 25.
In su mm ary, the statute was intended to limit finder ' s fees during the period that the state IS
providing free finder serv ices and the exemptions were designed to all ow for specified lega l
representative work, not for locator work. The statutc does not permit attorneys to act as locators
nor does it permit attorneys to contrac t with locators to perform location work during the 48
month prohibition period.
2.

Department's Authoritv to Adopt Rules

You ask whether the Department may promul gate rul es defining unconsc ionable compensation
and limitin g the amount of compe nsation allowed under agreements to locate property. This
question stcms from Section 7-8 A-(D) of thc Uniform Unclaimcd Property Act, which provides:
D. An agreement covered by thi s section wh ich provides for compensation
that is unconscionable is unen forceable except by the owner. An owner
who has agreed to pay compensation that is unc onsc ionable or the
adm inistrator on behalf of the owner may maintain an action to reduce the
compensation to a conscion able amount. The court may award reasonable
attorney fees to an owner who prevails in the action.
The Secretary has genera l powers to promulgate a rule regarding laws ad mini stered by the
Department. Thi s authority is limited to promul gating a rule that is consistent with law and is
not arbitrary and capricious. NMSA 1978, Section 9-11-6.2(A) states:
A . The secretary is empowered and directed to issue and file as
required by law all regulatio ns, rulings, instructions o r orders
necessary to imp lement and enforce any provision of any law the
admin istrati on and enforcement of which the department, the
sec retary. any di vision of the department or any director of any
division of the department is charged, including all rul es and
regula tion s necessary by reason of any alteration of any such law,
In order to accompli sh its purpose, thi s provision is to be libe ral ly
construed.
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The Uni form Unclaimed Prope rty Act al so specifically provides the authority to promulgate a
ru le. It reads: "The admini strator may adopt. .. rules necessary to carry out the Uniform
Unclaimed Property Act... " NMSA 1978, Section 7-8 -28 (199 7), In ad dition, "The Uniform
Unclaimed Prope rty Act.., shall be applied and construed to effec tuate its general purpose to
make uniform the law with respect to the subj ect of that act.. ," NMSA 1978 , Section 7-8A-29
( 1997),
Thus, the Department may prom ul gate rules to carry out the purpose of the act; yet th is power is
limited to those aspects of the Act that the Departmcnt is responsible for enforcin g, Here, the
legislature has limited the Department's authority with regard to defining and poli cing
unconscionablc contracts,
The statute provides that unconscionable fee contracts are
unenforceable but it does not defi ne uncon sc ionable. The legislature provided that one who
disputes consc ionability may "maintain an action" referring to a su it in the court system, The
legis lature further provided that the prevailin g party in such action would be entitled to attorney
fees, This referral of conscionability di sputes to the courts is consistent with NMSA 1978,
Section 55-2-302 (1961) N MSA 1978, Section 55 -2 -302 (196 1), where the legislature provided
that courts , as a matter of law, may police again st contracts or clauses found unconscionable ,
Fiser v Dell Computer Corp. 144 NM 464, 188 P,3d 12 15, (2008)( the issue o f unconscionabi lity
ora contract is a matter of law and is reviewed de novo) ,
3, Standa rd for determinin g Unconscionabi li ty
New Mexico Courts have defi ned "unconsc ionabi lity" , That de finition requires judicial
appli cation of a tes t that requires an analysis of the facts of each case, In Fiser , supra .. the New
Mexico Supreme Court adopted what has become a class ic articulation of unconsc ionability: a
two pronged lest applying the facts of an individual case to an analysis of substanti ve
unconscio nab ili ty, and procedural unconscio nabil ity, Substantive Unconsc iounability relates to
the content of the contract term s and whcther they are illegal , contrary to public policy or grossly
unfair.
Procedural Unconseiounability analyzes the circum stances surroundin g contract
format iol1 and the relative bargai ning power of the parties, Unde r thi s test, a sign iJi cant
imbalance in bargaining power that is used to take advantage of one part is unconsc ionable, The
rel ati ve we ight of procedural and substanti ve unconscionabiliTY varies with each case and it is
not necessary th at bOTh be present. In Fiser, supra" the court found that there was no ev idence of
procedural unconsc ion abi lity, yet a cont rac t clause banning class act ions was unconscionable
because it vio lated New Mexico Public Pol icy and was substanti vely unconscionable,
The Department is empowered to promulgate ru les to interpret leg islative language In a
reasona ble manner consiSTent with legislati ve intent. Morn io!lstar Water Users Ass ' n v, N,;vl.
579. 583 , 904 P,2d 28 ( 1995). Thi s mi ght be accomplished by creating regulatory guidelines rar
agreements thar- are fair. The Department could define unconscionabil ity exactly as the New
Mexico Supreme Cou rt has done, and such regu lation may provide some guidance to parties
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seeking to create enforceable fee agreements. The Depaliment is not however, empowered to
create a definition for unconscionability that is independent or d istinct from the definition
employed by the courts.
Your request to li S was for a formal Attorney General Opinion on the matters d isc ussed above.
Such an opinio n would be a publi c document available to the general public. Although we are
providing you our legal advice in the form of a letter instead of an Attorney Genera l's Opinion,
we believe this letter is also a pub lic document, not subject to the attorney-client priv ilege.
Th erefore. we may provide copies of this letter to the public.

Sin~~
MELAN IE CARVER
Assistant Attorney General

