STATE OF NEW MEXICO
OFFICE OF THE ATTORNEY GENERAL

HECTOR H. BALDERAS
ATTORNEY GENERAL
TANIA MAESTAS

SONYA CARRASCO-TRUJILLO

SHARON PINO

Deputy of Civil Affairs

Chief of Staff for Policy and Public Affairs

Deputy of Criminal Affairs

February 27, 2017
Pete Rivera
1135 Sunset Rd. SW
Albuquerque, NM 87105
Re: Inspection of Public Records Act- Bernalillo County Commission
Dear Mr. Rivera,
This letter addresses the complaint that you filed with the Office of the Attorney General alleging
that the Bernalillo County Commission (“Commission”) violated the Inspection of Public Records
Act (“IPRA”), NMSA 1978, Sections 14-2-1 to -12 (1947, as amended through 2013) in
connection with your IPRA request.
With respect to your complaint, you allege that the Commission provided you with some, but not
all of the records you requested and were otherwise not responsive to your request. We have
received the Commission’s response, wherein Senior Assistant County Attorney, Michael Garcia,
answered all of your allegations and attached supporting documents. I have enclosed the
Commission’s response with this letter.
I have reviewed your complaint, as well as the Commission’s response, and supporting
documentation. I am unable to conclude that the Commission has violated IPRA. The Commission
states that they have provided all records they maintain and that nothing has been withheld from
the request.
According to your complaint, and the Commission’s response, you submitted a request dated
January 25, 2016 to the Commission requesting documents on public meetings held by the
Commission and the Commission’s reasoning behind not providing a more detailed advertisement
of the roundabout project at Rio Grande Blvd and Candelaria. The Commission states that they
responded with all the information they had on January 25th, and provided further information as
to where you could find requested documents on February 8th. Additionally, further requests were
filed on June 16, June 17, and June 30, regarding the Gatewood storm drain project. The
Commission responded to your requests for documentation on June 20, and June 30. The
Commission further states that no records were withheld in any of these responses. Based on this
information, it is our position that the Commission is in compliance with IPRA.
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IPRA requires a records custodian who receives a written request for public records to “permit the
inspection immediately or as soon as is practicable under the circumstances, but not later than
fifteen days after receiving [the] written request. If the inspection is not permitted within three
business days, the custodian shall explain in writing when the records will be available for
inspection or when the public body will respond to the request.” NMSA 1978, § 14-2-8(D). IPRA
requires a public body to provide responsive public records in its custody at the time the request is
made. IPRA does not require a public body to create a public record in response to a request. Id. §
14-2-8(B).
In your complaint, you state that you believe that the Commission has withheld records from your
request and that you have issues with the information provided in the records requested.
Based on our research, there appear to be no reported New Mexico cases addressing a challenge
to a public body’s claim that records request under IPRA do not exist. Courts outside New Mexico
addressing the issue under laws similar to IPRA have uniformly concluded that those laws provide
no remedy when a public body represents that a request public record does not exist or cannot be
located, absent concrete evidence that the public body did not conduct an adequate search for the
record or otherwise acted in bad faith. See, e.g., Smith Butz, LLC v. Pennsylvania Dep’t of Envtl.
Protection, 2016 WL 3354564, at 4 (Pa. Commw. Ct. June 17, 2016) (without “competent
evidence” that a public body “acted in bad faith or that the…records exist,” the court will accept
as true the public body’s assertion that the public records do not exist).
Speculation that the responsive records exist or should exist, without more, is not sufficient
evidence to question a public body’s representation that it does not possess requested public
records. See Safecard Serv., Inc. v. SEC, 926 F.2d 1197, 1201 (D.C. Cir. 1991) (“[m]ere
speculation that as yet uncovered documents may exist does not undermind the finding that the
agency conducted a reasonable search for them”); Ground Saucer Watch, Inc. v. CIA, 692 F.2d
770, 772 (D.C. Cir. 1981) (agency’s failure to provide seemingly responsive documents referenced
in numerous materials provided in response to request did not establish agency’s bad faith where
agency’s search was thourough and it provided “entirely plausible reasons for the absence of
missing documents”); Kozol v. Washington State Dep’t of Corrections, 366 P.3d 933 (Wash. Ct.
App. 2016) (public records law only required access to records that existed, “not nonexistent
records that one believes should exist”).
Based on the information available to us at this time, we believe that the Commission has complied
with its obligations under IPRA in response to your requests made on January 25, June 16, June
17, and June 30. The Commission has stated that they have provided every available record
regarding your request to you, and they have no further documents to give. Therefore, we are
unable to conclude that the Commission improperly failed to provide you with responsive records
in its custody at the time of your request.
Although we did not determine that the Commission violated IPRA as alleged in the complaint,
we appreciate your bringing this matter to our attention. If you have any questions about this
determination or IPRA in general, please let me know.
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Sincerely,

Kara K. Szkotak
Kara K. Szkotak
Assistant Attorney General
Encl: County Counsel’s Response
cc: Michael I. Garcia, Senior Deputy County Counsel, Bernalillo County

TELEPHONE: (505)490-4060 FAX: (505)490-4883 www.nmag.gov
MAILING ADDRESS: P.O. BOX 1508 - SANTA FE, NEW MEXICO 87504-1508
STREET ADDRESS: 408 GALISTEO STREET - SANTA FE, NEW MEXICO 87501

