STATE OF NEW MEXICO
OFFICE OF THE ATTORNEY GENERAL

HECTOR H. BALDERAS
ATTORNEY GENERAL
October 27, 2017

Daniela Bowman
119 La Placita Circle
Santa Fe, NM 87505
Re: Inspection of Public Records Act Complaint – Bernalillo County Assessor’s Office
Dear Ms. Bowman:
We have reviewed your complaint dated July 28, 2016 alleging that the Bernalillo County
Assessor’s Office (“BCAO”) violated the Inspection of Public Records Act (“IPRA”),
NMSA 1978, Sections 14-2-1 to -12 (as amended through 2013), by improperly denying
your request to inspect public records. We also have reviewed BCAO’s response to our
inquiry regarding the complaint, see letter from Michael I. Garcia, Assistant County
Attorney (Aug. 18, 2016) (“BCAO’s Response”), and your reply to BCAO’s Response,
see e-mail from Daniela Bowman (11-30-16). Based on our review, as discussed in more
detail below, we are unable to conclude that BCAO violated IPRA as alleged in the
complaint.1
According to the complaint, you submitted a request on June 29, 2016 for “all sales records
of real estate properties that have occurred in Bernalillo Co in 2015. The records could be
found at the Bern. Co. appraiser office, and they are 8,541. I am requesting an electronic
spreadsheet file of those records (Excel format preferred).” When you did not get a
response, you resubmitted the request on July 6, 2016. The County’s IPRA Coordinator
acknowledged receipt of the request on the same day. On July 13, 2016, the BCAO notified
you that it was denying your request because the sales records you requested were
confidential under NMSA 1978, Section 7-38-12.1(C).

This determination is limited to issues the complaint raises regarding BCAO’s compliance with
IPRA. Other allegations in the complaint concerning BCAO’s failure to provide sales data in a
protest hearing on July 14, 2016 are outside the scope of this determination and we do not reach
any conclusions regarding those allegations.
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The complaint raises three issues under IPRA. Specifically, the complaint alleges that
BCAO: (1) violated IPRA by failing to respond to your June 29, 2016 records request
within three business days; (2) improperly denied your request; and (3) should have
provided you with responsive records in the form of an electronic spreadsheet, as specified
in your records request.
1.

Three-Day Response

In pertinent part, IPRA requires a records custodian who receives a written request for
public records to:
permit the inspection immediately or as soon as is practicable under the
circumstances, but not later than fifteen days after receiving [the] written
request. If the inspection is not permitted within three business days, the
custodian shall explain in writing … when the public body will respond to
the request. The three-day period shall not begin until the written request is
delivered to the office of the custodian.
Section 14-2-8(D).
Section 14-2-8(D) provides that the three-day period for acknowledging a records request
does not begin until the request is delivered to the records custodian. From the information
available at this time, there is no evidence that BCAO intentionally failed to respond to
your initial request submitted on June 29, 2016. BCAO states that they became aware of
it only after until you resubmitted the request on July 6, 2016. Once the July 6 request was
received, the County’s IPRA Coordinator acknowledged it immediately, in compliance
with Section 14-2-8(D).
2.

Denial of the Request

IPRA provides: “Every person has a right to inspect public records,” with limited
exceptions. Section 14-2-1(A). IPRA lists exceptions for specific categories of public
records and a catch-all exception for public records “as otherwise provided by law.” Id.
Section 14-2-1(A)(8). When a written records request is denied, IPRA requires the records
custodian to “provide the requester with a written explanation of the denial” within fifteen
days after receiving the records request. Section 14-2-11(B). The written explanation must
include a reason for the denial, which must be authorized by IPRA or “as otherwise
provided by” another law, court rule, or the U.S. or New Mexico constitution. See Attorney
General’s IPRA Compliance Guide, p. 40 (8th ed. 2015) (“IPRA Guide”) (available online
at www.nmag.gov).
As noted above, BCAO provided you with a written explanation of its denial of your July
6 request, which cited NMSA 1978, Section 7-38-12.1(C) (2005) as the justification for the
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denial. Section 7-38-12.1(C) requires a buyer or seller of residential property to file an
affidavit with the applicable county assessor that contains information concerning the
transfer, including “the full consideration, including money or any other thing of value,
paid or exchanged for the transfer and the terms of the sale including any amount of seller
incentives.” Id. § 7-38-12.1(B)(4). The county assessor is required to “retain the original
affidavit as a confidential record….” Id. § 7-38-12.1(C). “The affidavit and its contents”
are not part of the assessor’s valuation records. Id.
With certain exceptions, NMSA 1978, Section 7-38-12.2 (2003) provides that a person
“who willfully releases information in violation of [Section 7-38-12.1]… is guilty of a
misdemeanor and shall be fined not more than one thousand dollars ($1,000).” The
exceptions are for disclosures made as part of a protest proceeding under NMSA 1978,
Section 7-38-24 and disclosures authorized by NMSA 1978, Section 7-38-4, which
generally prohibits county assessors from disclosing information they maintain about
specific properties or property taxpayers.2 Neither Section 7-38-12.2 nor Section 7-38-4
authorizes the disclosure of information protected by Section 7-38-12.1 in response to a
public records request under IPRA.
Your request described the records you sought as “all sales records of real estate properties”
in Bernalillo County in 2015. In the absence of information suggesting otherwise, it appears
that the only responsive records maintained by BCAO were the affidavits required under
Section 7-38-12.1. Because those affidavits are “confidential” under Section 7-38-12.1, we
believe BCAO’s denial of your request was appropriate.
Request for Electronic Copy
BCAO’s Response contends that it was not required to comply with your request for “an
electronic spreadsheet file” of those records.
A written request to inspect public records must, among other things, “identify the records
sought with reasonable specificity.” Section 14-2-8(C). A public body must provide a
requester with access to responsive, nonexempt public records that exist at the time of the
request. IPRA does not require a public body to create a public record in response to a
request. Id. § 14-2-8(B). See also IPRA Compliance Guide, p. 32.

2

Section 7-38-4 (1991) broadly prohibits, with certain exceptions, a county assessor from disclosing
“information … about a specific property or a property taxpayer gained as a result of a report or information
furnished … by a taxpayer or as a result of an examination of property or records of a taxpayer.” Id. § 7-384(A). The exceptions include information “that is limited to the information contained in those valuation
records that are public records and the identity of the owner or person in possession of the property” and
information “used for statistical purposes in a way that the information revealed is not identified or
identifiable as applicable to any property owner or person in possession of the property.” Id. § 7-38-4(A)(1),
(5). Section 7-38-4 imposes the same penalty for violating its prohibition against disclosure as Section 7-3812.2. See NMSA 1978, § 7-38-4(B).
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BCAO did not provide you with public records covered by your request because, as
discussed above, all responsive records were excepted from disclosure under IPRA. Even
if nonexempt records had been available, BCAO would have been required only to provide
records that existed at the time of your request. According to BCAO’s Response, BCAO
does not keep records of residential property sales in the form of a spreadsheet.
Consequently, BCAO was under no obligation to compile previously un-compiled
information from its existing records to create a spreadsheet responding to your request.
See IPRA Guide, p. 32, Examples 47 & 49 (records custodian not required compile a list
from its files in response to an inspection request).
To summarize, we conclude that (1) upon receiving your public records request, BCAO
acknowledged it within three business days, as required by Section 14-2-8(D); (2) BCAO
properly denied the request under Section 14-2-11(B); and (3) under Section 14-2-8(B),
BCAO was not required to create a spreadsheet in response to the request that did not exist
when the request was made. Although we did not determine that BCAO violated IPRA as
alleged in the complaint, we appreciate your bringing this matter to our attention. If you
have any questions about this determination or IPRA in general, please let me know.
Sincerely,

Dylan K. Lange
Assistant Attorney General
cc:

Michael I. Garcia, Assistant County Attorney, Sr.
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