STATE OF NEW MEXICO
OFFICE OF THE ATTORNEY GENERAL

HECTOR H. BALDERAS
ATTORNEY GENERAL
October 27, 2017

Kim Bannerman
General Counsel
New Mexico Interstate Stream Commission
Post Office Box 25102
Santa Fe, NM 87504-5102
Re: Inspection of Public Records Act Complaint – Interstate Stream Commission
Dear Ms. Bannerman:
We have reviewed the complaint submitted by Laura Paskus alleging that the Interstate Stream
Commission (“ISC”) violated the Inspection of Public Records Act, NMSA 1978, Sections 142-1 to -12 (as amended through 2013) (“IPRA”), and your response on behalf of ISC to our
inquiry regarding the complaint. See letter from ISC General Counsel (Sept. 29, 2016)) (“ISC’s
Response”). The complaint alleges that ISC (1) did not provide all records responding to Ms.
Paskus’ request to inspect public records within the time required by IPRA, and (2) did not email the responsive records as Ms. Paskus requested. Based on our review, as discussed below,
we conclude as follows.
Request for Public Records
According to the information provided to us, on August 3, 2016, Ms. Paskus submitted to Sonia
Salazar, ISC’s records custodian, a request for:
Mr. Craig Roepke’s presentation from the June 21, 2016 NMCAPE [New
Mexico Central Arizona Project Entity] workshop/meeting in Albuquerque.
This was a short … presentation he gave at the beginning of the meeting and
referred to as a “general rough cut estimates of water needs.” I’m also
requesting the spreadsheets, sources, or other resources he relied upon to
develop those numbers.
E-mail from Laura Paskus to Sonia Salazar, et al. (Aug. 3, 2016).
Ms. Paskus asked to receive the records “in electronic format” and asked that they be sent by
e-mail or, if the files were too big to e-mail, that ISC “copy them to a blank CD or DVD; if it’s
easier, I can bring in a USB drive.” Id. Ms. Salazar acknowledged Ms. Paskus’ request on the
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same day. See letter to Laura Paskus from Sonia E. Salazar (Aug. 3, 2016) (delivered via email). Ms. Salazar explained:
Mr. Roepke states that, on June 21, 2016, he did not make a presentation of his
own, but made some remarks during AECOM’s presentation. He spoke
regarding slides 5 through 9 of the AECOM PowerPoint presentation.
Ms. Salazar provided Ms. Paskus with a link to the presentation on ISC’s “AWSA website”
and informed her that ISC was gathering “additional background documents” and would
contact her on August 8, 2016 regarding those documents. Id.
On August 5, 2016, Ms. Salazar notified Ms. Paskus that documents responsive to her request
were available for review. See letter to Laura Paskus from Sonia E. Salazar (Aug. 5, 2016)
(delivered via e-mail). Ms. Salazar stated that the documents:
are in electronic format and can be provided to you one of two ways: you can
either sit at one of our computers and review the files to choose which
documents you would like to copy on your own USB key, or, you can pick up
a flash drive with all of our responsive documents. The flat rate fee for a flash
drive is $13.00. Please let me know when you will come by our office to inspect
the documents.
Id.
Ms. Paskus arranged to review the responsive documents in person and make a copy to her
own flash drive. According to Ms. Paskus, ISC located only four documents that responded to
her request.
Subsequently, Ms. Paskus e-mailed Ms. Salazar and explained that after reviewing the four
responsive documents she was unable to understand how Mr. Roepke “could have come up
with the exact numbers he presented regarding the area’s water needs to the NMCAPE….” Email from Laura Paskus to Sonia Salazar (Aug. 24, 2016, 9:33 AM). Ms. Salazar asked whether
there were “additional documents that show how Mr. Roepke came up with those numbers”
and requested an explanation from ISC staff regarding “where this water needs data came from
and/or how that data was analyzed.” Id. Ms. Salazar responded by stating that she “was
exploring options to get your questions answered.” E-mail to Laura Paskus from Sonia Salazar
(Aug. 24, 2016, 2:20 PM). On August 25, Melissa Dosher-Smith, ISC’s public information
officer, responded to Ms. Paskus “[i]n regards to your question to Sonia yesterday,” and
provided Ms. Paskus with additional information and clarification regarding the water needs
data. E-mail from Melissa Dosher-Smith, ISC Public Information Officer to Laura Paskus
(August 25, 2016).
Provision of Responsive Records
IPRA requires a written request to inspect public records to “identify the records sought with
reasonable particularity.” § 14-2-8(C). In most cases, the records custodian for a public body
must “permit inspection immediately or as soon as practicable…, but not later than fifteen days
after receiving a written request.” Id. § 14-2-8(D). IPRA obliges a public body to provide
responsive nonexempt records that exist at the time of the request. See Attorney General’s
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Inspection of Public Records Act Compliance Guide, p. 32 (8th ed. 2015) (available on the
Office of the Attorney General’s website at www.nmag.gov). Whether a particular record is
“responsive” to a request and subject to inspection depends on “whether the IPRA request
identified the record ‘with reasonable particularity.’” ACLU of New Mexico v. Duran, 2016NMCA-063, ¶ 27, __ P.3d __.
The complaint alleges that ISC should have provided documents, notes or other records
supporting the information Ms. Dosher-Smith conveyed to Ms. Paskus on August 24, 2016 in
response to Ms. Paskus’ August 3, 2016 inspection request. As quoted above, the records
identified in that request were Mr. Roepke’s presentation on June 21, 2016 and any
spreadsheets or other resources Mr. Roepke relied on to develop “rough cut estimates of water
needs.” Similarly, Ms. Paskus’ August 24 follow-up e-mail to Ms. Salazar asked for any
additional documents showing how Mr. Roepke came up with the numbers. ISC’s Response
asserts that ISC provided all records responsive to Ms. Paskus’ August 3 request and did not
withhold or redact any responsive records.
Ms. Dosher-Smith’s response to Ms. Paskus’ August 24 e-mail appears to have been a good
faith effort to clarify and explain the estimates Mr. Roepke discussed at the June 21 meeting.
This does not mean, necessarily, that Ms. Dosher-Smith’s explanation was based on records
Mr. Roepke relied on for the estimates, which were the records Ms. Paskus specified in her
August 3 request, or that additional records responding to her August 3 request existed.
Although ISC might have expressly confirmed to Ms. Paskus that there were no additional
responsive records, it was not required to do so by IPRA. Consequently, based on the
information available to us at this time, we are unable to conclude, without more, that ISC
failed to provide Ms. Paskus with all records responding to her August 3 inspection request.
Provision of Public Records by E-Mail
IPRA provides “[e]very person” with the “right to inspect public records of this state.” § 14-21(A). As interpreted by the New Mexico Supreme Court, “[t]he right to inspect public records
commonly carries with it the right to make copies thereof….” Ortiz v. Jaramillo, 1971-NMSC041, ¶ 3, 483 P.2d 500, 501. Among other responsibilities, a records custodian is required to
provide “proper and reasonable opportunities to inspect public records” and “reasonable
facilities to make or furnish copies of public records.” § 14-2-7(C), (D). The records custodian
may charge “reasonable fees” for copying public records and “the actual costs of transmitting
copies of public records by mail, electronic mail or facsimile.” Id. § 14-2-9(C)(1)-(4). The
custodian may require advance payment of the fees before making copies of public records. Id.
§ 14-2-9(C)(5).
As outlined above, Ms. Paskus asked ISC to e-mail any records responsive to her August 3
request, unless the files were too large. ISC ignored Ms. Paskus’ request to have the records emailed to her and asked that she come to ISC’s offices and make her own copy of the
documents or purchase a flash drive containing the documents. ISC claims that it was not
required to e-mail the responsive records and relies on Section 14-2-9(C) of IPRA, which
requires a custodian to provide copies of public records in electronic format, if available. See
ISC Response at 1, note 1.
IPRA requires a public body that receives a request to inspect public records to locate and make
available responsive public records for inspection and copying. Once responsive public records
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are available, the person who made the request may inspect and obtain copies of the records in
person or request copies of the responsive records without inspecting them. The right to inspect
and the right to copies of responsive public records are independent. IPRA does not require a
requester to inspect records as a condition to receiving copies of them. IPRA contemplates that
a public body will provide copies, upon request, by mail, e-mail or facsimile, in exchange for
the copying and transmission fees permitted by IPRA. This is consistent with IPRA’s purpose
of facilitating “every person[‘s]” access to public records, including persons located outside
the state or for whom it would otherwise be difficult or inconvenient to inspect public records
onsite.
Ms. Paskus asked ISC to transmit copies of records responding to her request by e-mail, unless
the files were too big to e-mail. Instead of e-mailing the responsive records, ISC improperly
required Ms. Paskus to come to its offices to inspect the records and obtain copies. As noted
above, ISC located only a few responsive records and nothing suggests that ISC was unable or
prevented from transmitting the records to Ms. Paskus by e-mail.1 Absent additional
information suggesting otherwise, it appears that ISC’s failure to transmit the responsive
records by e-mail may have been unreasonable.
To avoid violating IPRA in the future, we advise ISC to review its procedures for handling
requests to inspect and copy public records and make sure they are consistent with IPRA’s
requirements. In particular, IPRA does not require a person to inspect responsive public records
before making or obtaining copies of them. Provided a person agrees to pay the applicable fee,
if any, in advance, ISC must comply with the person’s request that copies of responsive public
records be transmitted by mail, e-mail or facsimile, unless ISC has a justifiable reason for
requiring the person to make or obtain copies at ISC’s office.
If you have any questions regarding this determination or IPRA in general, please let me know.
Sincerely,

Dylan K. Lange
Assistant Attorney General
cc:

Laura Paskus

1

ISC’s reliance on Section 14-2-9(B) is misplaced. That provision requires a public body to provide copies
of public records in electronic format, if available. It does not address the transmission of electronic copies
of public records to a requester.
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