STATE OF NEW MEXICO
OFFICE OF THE ATTORNEY GENERAL

HECTOR H. BALDERAS
ATTORNEY GENERAL
March 12, 2019

Joseph Jose Villegas
10 Camino Torcido Loop
Santa Fe, NM 87508
Email: Caselda2010@hotmail.com
Re: Open Meetings Act Complaint – New Mexico Counseling & Therapy Practice Board
Dear Mr. Villegas:
The Office of the Attorney General Open Government Division (“OGD”) received the complaint,
alleging that the New Mexico Counseling & Therapy Board (“Board”) violated the Open Meetings
Act, NMSA 1978, Sections 10-15-1 to -4 (as amended through 2013) (“OMA”) by discussing and
taking action on an item not listed on the agenda. According to your complaint, the Board
discussed and took action on a policy memorandum that was not listed on the agenda. You further
allege that the superintendent and Director of the New Mexico Regulation and Licensing Division
(“RLD”) violated unnamed statutory requirements by “pressuring the [Board] to exhibit an
arbitrary . . . [decision] . . . against the clear weight of substantial evidence in the record . . . .” The
OGD received correspondence from RLD responding to your complaint. We have enclosed the
correspondence for your review.
Based on our review of your complaint, RLD’s response, and the applicable law, we conclude that
there was no OMA violation at the Board’s October 21, 2016 meeting. Please be advised that our
determination is limited solely to whether the Board complied with OMA. See Section 10-15-3(B)
(empowering the attorney general to enforce the OMA). Because RLD is not a public body making
policy, RLD is not subject to OMA. See § 10-15-1(A).
Regulation & Licensing Division
The OMA applies to “[a]ll meetings of a quorum of members of any board, commission,
administrative adjudicatory body or other policymaking body of any state agency or any agency
or authority of any county, municipality, district or political subdivision, held for the purpose of
formulating public policy, including the development of personnel policy, rules, regulations or
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ordinances, discussing public business or taking any action within the authority of or the delegated
authority of any board, commission or other policymaking body[.]” See NMSA 10-15-1(B). Again,
because RLD provides support to boards and does not formulate policy, RLD itself is not subject
to OMA requirements.
Agendas
The OMA requires public bodies to conduct their business openly so that all citizens can observe
both the process and the final decision. See Kleinberg v. Bd. of Educ. of Albuquerque Pub. Sch.,
1988-NMCA-014, ¶ 18, 107 N.M. 38, 42 (noting that, “the public policy of this state, as expressed
in the Act, is to conduct the public's business in the open, allowing persons, so desiring, to attend
and listen to the proceedings”) and Raton Pub. Serv. Co. v. Hobbes, 1966-NMSC-150, ¶ 18, 76
N.M. 535, 543 (observing that the purpose of OMA “was to provide that governing bodies dealing
with public funds be required to make decisions in the open where the interested public could
observe the action”). Courts must operate under the presumption that the public body has complied
with the requirements of OMA. See Section 10-15-3(A). That being said, the statute itself provides
a number of strict requirements that all meetings of a quorum of the public body must satisfy.
Section 10-15-1. No action of “any board, commission, committee or other policymaking body”
is valid unless it complies with these OMA requirements. NMSA Section 10-15-3(A).
In pertinent part, OMA provides:
Meeting notices shall include an agenda containing a list of specific items of
business to be discussed or transacted at the meeting or information on how the
public may obtain a copy of such an agenda. Except in the case of an emergency or
in the case of a public body that ordinarily meets more frequently than once per
week, at least seventy-two hours prior to the meeting, the agenda shall be available
to the public and posted on the public body's web site, if one is maintained… Except
for emergency matters, a public body shall take action only on items appearing on
the agenda.
Section 10-15-1(F). This Section also requires reasonable specificity on the part of the government
body to alert the public as to which issues, topics, and decisions will be discussed at the meeting.
See Attorney General’s Open Meetings Act Compliance Guide, p. 17 (8th ed. 2015) (“OMA
Guide”) (discouraging the use of “general, broad, or vague terms” to describe agenda items, as
such language could mislead the public). While all public bodies must follow OMA’s
requirements, the statute “requires substantial, not strict, compliance.” See Gutierrez v. City of
Albuquerque, 1981-NMSC-061, ¶ 13, 96 N.M. 398, 401 (noting that substantial compliance is
sufficient for OMA). This means that courts will not penalize a public body for minor, technical
violations where it has complied with the spirit of OMA. See Gutierrez, 1981-NMSC-061, ¶ 14
(noting that courts will not find a public body in violation of OMA “when the statute has been
sufficiently followed so as to carry out the intent for which it was adopted and serve the purpose
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of the statute”). For this reason, even where it finds a possible violation of OMA, a court must
consider the applicability of the substantial compliance doctrine.
OMA also provides public bodies with the opportunity to cure any violations. See Section 10-153(B) (requiring an individual considering a judicial remedy to first provide written notice to the
public body of the alleged violation, thereby providing the public body with fifteen days to cure
its violation). “A public body that receives written notice of a claimed violation has fifteen days
from the day it receives the notice to cure the violation if the public body decides the claim is valid
and wants to avoid a lawsuit.” OMA Guide, p. 40. To do this, the public body does not need to
repeat the entirety of the previous meeting, but rather simply the portion of the meeting that
violated OMA. See OMA Guide, p. 41.
The major contention relates to the specificity of the Board’s agenda item (V)(1) “Scope of
Practice for LSAA Licenses: 16.27.13, 16.27.19 NMAC.” Based on the Board’s response, the
Board to corrective action and revisited this item at its next subsequent meeting to clarify that a
policy memo would be discussed. See March 31, 2017 Agenda item (V)(a): “LSAA Scope of
Practice Policy Memo 10/21/16 Board Meeting.” We believe this action by the Board cured any
potential violation regarding the specificity of its original agenda.
Conclusion
Although we did not find a violation of the OMA as alleged in your complaint, we appreciate you
bringing the issues discussed to our attention and allowing us the opportunity to address them. If
you have any questions regarding this determination or OMA in general, please let me know.
Sincerely,

Dylan K. Lange
Assistant Attorney General
Encl.
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