STATE OF NEW MEXICO

OFFICE OF THE ATTORNEY GENERAL

HECTOR H. BALDERAS
ATTORNEY GENERAL
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VIA ELECTRONIC MAIL ONLY
Questa Independent School District Board of Education
Samantha M. Adams, Esq.
5051 Journal Center Blvd NE, Ste. 320
Albuquerque, NM 87109-5907
Santa Fe, NM 87505
Email: sam@adamscrow.com
Re: Open Meetings Act Complaint – New Mexico Foundation for Open Government
Dear Ms. Adams:
Thank you for your response to our inquiry regarding the complaint submitted to the Office of the
Attorney General by Ms. Melanie Majors, Executive Director of the New Mexico Foundation for
Open Government, alleging that the Questa Independent School District Board of Education
(hereinafter the “Board”) violated the Open Meetings Act (“OMA”), NMSA 1978, Sections 1015-1 to -4 (1974, as amended through 2013). As you know, Ms. Majors alleges that the Board
violated OMA at its September 13, 2019, meeting. Having carefully considered both Ms. Majors’
complaint and your response, we conclude that the Board did indeed violate OMA by failing to
provide reasonable specificity in its meeting agenda. We strongly caution the Board to be more
cognizant of its statutory responsibilities moving forward, particularly in light of the other
complaints our Office has received regarding its previous meetings.
Background
In New Mexico, the Open Meetings Act provides the public with access to “the greatest possible
information regarding the affairs of government and the official acts of those officers and
employees who represent them.” Section 10-15-1(A) (emphasis added). See also Kleinberg v. Bd.
of Educ. of Albuquerque Pub. Sch., 1988-NMCA-014, ¶ 18 (noting that “the public policy of this
state, as expressed in the Act, is to conduct the public's business in the open, allowing persons, so
desiring, to attend and listen to the proceedings”). In line with the public policy behind the statute,
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OMA is broadly construed in favor of transparency. See Attorney General’s Open Meetings Act
Compliance Guide, p. 7 (8th ed. 2015) (“OMA Guide”) (noting that “doubt as to the proper course
of action should be resolved in favor of openness whenever possible”).
This complaint involves two wildly divergent accounts of the Board’s meeting on September 13,
2019. Although both Ms. Majors and the Board agree that the complaint involves a closed session
discussion and the hiring of an interim superintendent (following the resignation of the District’s
current superintendent), both factual accounts have significant differences.
Ms. Majors’ complaint alleges that, at the meeting, the Board “asked the public to clear the room
for a closed session, without providing specifics,” and then held a closed session discussion on
hiring an interim superintendent. According to Ms. Majors, it was only upon reentering the open
portion of the meeting (following the closed session discussion) that the Board actually voted to
appoint an interim superintendent. She also alleges that this item was not listed on the agenda.
Finally, Ms. Majors stated that FOG received a phone call from an unidentified individual stating
that “the school board president was meeting privately with individual school board members” and
that this indicated that a rolling quorum occurred.
The Board’s account of the meeting, which is supported from an evidentiary standpoint by its
meeting agenda and minutes, is quite different. The agenda included as items of business: “Accept
Superintendent Resignation” and “Approve appropriate transition for superintendent resignation.”
The Board argues that this latter item of business was reasonably specific so as to allow it to
appoint an interim superintendent. The minutes of the meeting reflect that, far from discussing the
appointment of an interim superintendent in closed session, the Board actually voted on that item
and resolved it entirely before entering into closed session. However, the agenda separately listed
a closed session discussion of “threatened or pending litigation.” At the meeting itself, the minutes
show that one of the members of the Board moved to enter into closed session to discuss
“threatened litigation in which the public body is or may become a participant,” and that upon
reentering open session the Board President affirmed that “only the matters stated in the motion to
close were discussed in Executive Session.” Neither the agenda nor the motion to close the meeting
specified which particular litigation the Board discussed. Following this closed session discussion,
the Board apparently did not take any action on whatever litigation it had discussed.1
Based on these conflicting accounts, we discern two OMA issues that we will review. The first of
these is whether the Board’s agenda was reasonably specific, both as to the appointment of an
interim superintendent and as to the Board’s closed session discussion of unidentified litigation.

1

The caveat to this is that public bodies may in certain circumstances, consistent with OMA, take action on pending
or threatened litigation in closed session. See, e.g., Bd. of Cty. Comm'rs, Luna Cty. v. Ogden, 1994-NMCA-010, ¶ 17
(holding that OMA “does not require that a decision regarding litigation be made in an open meeting”) and New
Mexico State Inv. Council v. Weinstein, 2016-NMCA-069, ¶ 80 (holding that a public body may make the decision to
settle an ongoing court case in closed session). See also OMA Guide, p. 32 (explaining, as an example that, “A final
decision as to how to defend the charges alleged in the lawsuit, however, could remain confidential under the litigation
exception.”). For this reason, it is possible that the Board did effectively take action in closed session at its meeting
on September 13, 2019, and we are not aware of it.
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Secondly, Ms. Majors alleges that the Board violated OMA by entering into closed session
“without providing specifics.” We will address each of these in turn.
Reasonable Specificity
As a rule, OMA requires that all items of business that a public body intends to discuss or act upon
at a meeting be listed on the agenda with reasonable specificity. See § 10-15-1(F) (requiring
agendas to include “a list of specific items of business to be discussed or transacted at the
meeting”). We explain in our OMA Guide that, “The requirement for a list of specific items of
business ensures that interested members of the public are given reasonable notice about the topics
a public body plans on discussing or addressing at a meeting.” OMA Guide, p. 17. Our Office has
addressed this issue on quite a number of occasions, and our past opinions have generally stated
that public bodies must avoid overly broad or vague agenda item descriptions in the interest of
conveying a “reasonably clear idea” as to the subject of public business. OMA Guide, p. 17.
Compare N.M. Atty. Gen. Letter to Pete Dunavant, at 3 (Apr. 15, 2019) (opining that the Village
of Angel Fire Council did not violate OMA by discussing the possibility of renaming a road
pursuant to the agenda item description “Discussion on Renaming a Village Road Bill Burgess
Boulevard”) with N.M. Atty. Gen. Letter to Kevin Gick, University of New Mexico, at 4 (Aug. 8,
2018) (concluding that the agenda item for “Discussion and Action on Athletics” was not
reasonably specific enough to permit the Board of Regents to eliminate a number of specific
athletics programs) (hereinafter “UNM Determination”).
In applying these principles to the Board’s meeting on September 13, 2019, the agenda item
description of “Approve appropriate transition for superintendent resignation” was, in all
likelihood, reasonably specific enough to permit the Board to appoint an interim superintendent.
Although this is a close case and one in which reasonable minds may disagree, our opinion is that
this description was specific enough to inform the public that the Board would be discussing a
transition plan for the period of time following the then-current Superintendent’s resignation. This
was probably sufficient to allow the Board to appoint an interim superintendent. In reaching this
conclusion, we contrast this with a recent determination of our Office that the Central Consolidated
School District Board of Education had violated OMA by appointing an interim superintendent
without a sufficient item of business on the agenda. N.M. Atty. Gen. Letter to Christina Aspaas, at
3 (Aug. 30, 2019). In that case, we emphasized that the agenda listed only that the public body
would discuss “the Superintendent Evaluation and Contract” but was otherwise completely silent
as to “any contingency related to the appointment of an interim superintendent.” Id. Here, the
Board did notify the public in its agenda by stating that it would be discussing the “appropriate
transition for superintendent resignation.” This was probably not a violation of OMA.
However, this does not end our analysis because the agenda contained an additional item of
business that was not sufficient for OMA purposes. Much of the confusion surrounding Ms.
Majors’ complaint appears to stem from the Board’s closed session discussion of, according to the
agenda, “threatened or pending litigation in which the public body is or may become a participant.”
This item, as it appeared on the agenda and in the motion to close the meeting, did not specify
which particular litigation the Board intended to discuss. For this reason alone, our opinion is that
the agenda and the motion to close the meeting were not reasonably specific. In order to properly
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discuss threatened or pending litigation, whether in closed or open session, the Board needed to
identify the specific litigation at issue. We note that our Office has reached the same conclusion in
reviewing OMA’s other exceptions for discussions of limited personnel matters and purchases of
real property. See N.M. Atty. Gen. Letter to Tanya Mangum (Apr. 29, 2019) (concluding that the
agenda item for “discussion of the purchase, acquisition or disposal of real property” did not “rise
to the level of reasonable specificity because no public member could possibly know which real
property the Town intended to discuss based on the agenda”) and UNM Determination, at 4
(concluding that “to satisfy the reasonable specificity requirement, the public body must list the
specific individual employee to be discussed”).
We are unpersuaded by the Board’s argument that attorney-client privilege authorized it to decline
to identify the specific litigation it intended to discuss. The Board was free to engage in attorneyclient privileged discussions, but it was not legally permitted to do so without notifying the public
of the subject of those discussions. Although we are of the opinion, as we state in our OMA Guide,
that “[p]ublic bodies, no less than private parties to litigation, are entitled to effective
representation of counsel,” OMA Guide, p. 28, we are also strongly of the opinion that the public
is entitled to “the greatest possible information regarding the affairs of government,” as OMA
itself specifically states. Section 10-15-1(A). This required the Board, as a matter of law, to identify
the specific “threatened or pending litigation” in both its meeting agenda and its motion to close
the meeting itself. Section 10-15-1(H)(7). The fact that it failed to do so represented a violation of
the statute.2
Closed Session
Because we have concluded that the Board entered into closed session pursuant to a motion that
lacked reasonable specificity, we find merit in Ms. Majors’ remaining allegation that the Board
improperly entered into closed session at its meeting on September 13, 2019. Although we reiterate
that the parties in this case present us with wildly divergent accounts of the Board’s meeting, the
minutes from the Board’s meeting confirm that the motion to enter into closed session failed to
specify the specific litigation the Board intended to discuss. In that light and to that extent only,
we concur with Ms. Majors that “the board asked the public to clear the room for a closed session,
without providing specifics.” (Based on our review of the Board’s meeting minutes, however, we
do not find any basis for Ms. Majors’ contention that the Board took action on the appointment of
an interim superintendent follow its closed session discussion.)

2

If, as discussed in the previous footnote, the Board did effectively take action in closed session, it is our
recommendation that it consider holding a new meeting to ensure that its previous action was valid. See Kleinberg,
1988-NMCA-014, ¶ 30 (noting that “procedural defects in the Open Meetings Act may be cured by taking prompt
corrective action”). Even if it did exclusively discuss litigation without taking any action, however, we still would
advise the Board to rectify its OMA violation by discussing this situation at another open meeting in order to clarify
what litigation it discussed in closed session on September 13, 2019. See N.M. Atty. Gen. Letter to Adán E. Trujillo,
Rio Arriba County Attorney, at 4 (recommending that the Española/Rio Arriba E-911 Center Board of Directors
discuss its violation of OMA at an upcoming meeting even if it had not taken action in closed session in order to
“clarify for the public the subject of its closed session discussion” and “comply with the spirit of OMA”).
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In addition, the Board’s minutes suggest that it might not have taken a roll call vote prior to
entering into closed session. As we explain in our OMA Guide, public bodies must take a roll call
vote of all members prior to closing an open meeting. See OMA Guide, p. 31 (explaining that, “A
roll call vote of the members present must be taken on the motion and the vote of each individual
member recorded in the minutes.”). Our Office has consistently maintained that this a requirement
in order to enter into closed session. See UNM Determination, at 4 (stating that the University of
New Mexico Board of Regents’ failure to take a roll call vote was “a violation of OMA, which
requires a roll call vote for entering into closed session”). The minutes from the Board’s September
13, 2019, are somewhat unclear on this point, so we cannot definitively conclude that this
constituted another OMA violation. However, we would remind the Board to abide by its statutory
obligation to take a roll call vote prior to closing any open meeting in the future.
Conclusion
We have concluded that the Questa Independent School District Board of Education engaged in
multiple violations of the Open Meetings Act by failing to provide enough information to the
public in its agenda and motion language for the meeting on September 13, 2019. As a result, and
in light of the reality that our Office has received a significant number of troubling complaints
against the Board in the past few years from members of the public, we implore the Board to
thoroughly familiarize itself with OMA and commit itself to fully complying with state law. In
New Mexico, it is a matter of public policy that the people are entitled to “the greatest possible
information” about its government, and this requires the Board to adhere to all of OMA’s
requirements. Section 10-15-1(A). The Board simply must provide enough information in all of
its meeting agendas to convey to the public the subject of its discussions and actions, and we expect
the Board to be more cognizant of this obligation in the future.
For your reference, a copy of the OMA Guide is available on the website of the Office of the
Attorney General at www.nmag.gov. If you have any questions regarding this determination or
OMA in general, please let me know.
Sincerely,

John Kreienkamp
Assistant Attorney General
Enclosure
cc:

Melanie Majors, New Mexico Foundation for Open Government
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2333 Wisconsin St. NE
Albuquerque, NM 87110
NMFOG.org

EXECUTIVE
COMMITTEE

Sept. 23, 2019

Karen Moses
President

Hector Balderas sent by email: Hbalderas@nmag.gov
Attorney General
State of New Mexico
408 Galisteo Street
Santa Fe, NM 87501

Susan Boe
Vice President
Michael Melody
Secretary
Carl Baldwin
Treasurer
Daniel Yohalem
At-Large Member
Charles “Kip” Purcell
At-Large Member
Immediate Past
President
Greg Williams
DIRECTORS
Mary Ann Armijo
Kathi Bearden
Jeri Clausing
Dede Feldman
Viki Harrison
Tom Johnson
Henry Lopez
Sammy Lopez
Paula Maes
Tim Maestas
Steve McKee
Fred Nathan
Lucas Peerman
Charles R. Peifer
Mary Lynn Roper
Hal Stratton
Joseph Zebas

Dear Mr. Balderas,
It has come to the attention of the New Mexico Foundation for Open Government (FOG) that the
Questa Independent School District Board may have violated the state’s Open Meetings Act (OMA) at
their meeting on Sept. 13, 2019. The school board acted on an item not listed on the agenda and the
board also conducted a closed session. However, the agenda had no specific information as to why the
closed session was needed – a violation of OMA.
In open session, the board asked the public to clear the room for a closed session, without providing
specifics. After returning to open session, the board approved a motion to hire an interim
superintendent, the item not listed on the agenda. We believe both of the actions taken on Sept. 13 are
null and void and ask that your office take appropriate action to ensure that the Questa Independent
School District complies11 with state law.
We have also had a call that the school board president was meeting privately with individual school
board members – indications of a rolling quorum.
The Open Meetings Act was enacted for the benefit of all New Mexicans to ensure that the policies,
records, votes, actions and deliberations be open to the public. Any attempt to engage in a public
decision-making process without including the public as outlined in the state’s guidelines is a violation
of the law and just as important, the public’s trust. It’s basically a question of accountability and being
transparent.
Sincerely,

Melanie J. Majors
Executive Director

Melanie J. Majors
NMFOG Executive Director

Cc:

John Kreienkamp, Office of the NM Attorney General, jkreienkamp@nmag.gov
Doug Cantwell, reporter Taos News, dcantwell@taosnews.com
Daryl Ortega, Questa Independent School District, dortega@Questa.k12.nm.us
Cathy Gallegos, interim superintendent, cgallegos@Questa.k12.nm.us.
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