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OPINION
OF Opinion No. 03-03
PATRICIA A. MADRID
Attorney General

BY: Elizabeth A. Glenn
Assistant Attorney General

TO: Rhonda G. Faught
Secretary Designate
New Mexico State Highway and Transportation Department
P.O. Box 1149
Santa Fe, New Mexico 87504-1149

QUESTION:

Do Indian tribes, pueblos and nations (collectively referred to as “tribes”) have authority
to impose taxes on contractors performing work for the State of New Mexico on the
tribes’ reservations?

CONCLUSION:

A tribe generally does not have inherent sovereign power to tax state contractors working
on a highway project on a right-of-way easement granted to the state under federal law.*

! As discussed in the text, our conclusion is based on an analysis of the pertinent United
States Supreme Court cases addressing a tribe’s civil jurisdiction over the activities of
non-tribal members within a reservation. It is immaterial, for purposes of those cases and
the issue of tax immunity generally, that the business upon which the legal incidence of a
tax rests is a state contractor working on a state highway project. See, e.g., United States
v. New Mexico, 455 U.S. 720 (1982) (upholding New Mexico’s authority to tax the
activities of federal contractors within the state). Cf. Arizona Dep’t of Rev. v. Blaze
Constr. Co., 526 U.S. 32, 37 (1999) (Indian preemption doctrine, which may preclude
state taxation of a non-tribal entity engaged in a transaction with a tribe, does not apply
when a state taxes a transaction between the federal government and a private contractor
that occurs on a reservation).
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The question posed by the opinion request arose most recently in connection with a State
Highway and Transportation Department (“SHTD”) resurfacing project on a portion of |-
40 east of the Arizona state line that runs through the Navajo Nation’s trust lands. In
response to an inquiry by SHTD’s general counsel, the Nation has taken the position that
it can charge its business activity tax on contractors performing services for the state on
the resurfacing project. For purposes of this opinion, we assume that the contractors on
which the Nation and other tribes are attempting to impose a tax are not members of the
tribes.

ANALYSIS:

The principles governing the scope of a tribe’s authority to tax nonmember individuals
and entities have been developed and applied by the United States Supreme Court in a
line of cases beginning with Montana v. United States, 450 U.S. 544 (1980). Montana,
which the Court has described as “the pathmarking case concerning tribal civil authority
over nonmembers,” Strate v. A-1 Contractors, 520 U.S. 438, 445 (1997), held that the
Crow Tribe was without authority to regulate hunting and fishing by non-Indians on land
owned by non-Indians in fee simple within the reservation.

The Montana opinion stated that, absent express congressional delegation, the exercise of
inherent tribal power is limited to “what is necessary to protect tribal self-government or
to control internal relations....” 450 U.S. at 564. As a result, “the inherent sovereign
powers of an Indian tribe [generally] do not extend to the activities of nonmembers of the
tribe.” 1d. at 565.% Nevertheless, the opinion continued,

Indian tribes retain inherent sovereign power to exercise some forms of
civil jurisdiction over non-Indians on their reservations, even on non-
Indian fee lands. A tribe may regulate, through taxation, licensing, or
other means, the activities of nonmembers who enter consensual
relationships with the tribe or its members, through commercial dealing,
contracts, leases, or other arrangements.

Id. Additionally, a tribe may “retain inherent power to exercise civil authority over the
conduct of non-Indians on fee lands within its reservation when that conduct threatens or
has some direct effect on the political integrity, the economic security, or the health or
welfare of the tribe.” 1d. at 566.

% In a later case, the Supreme Court underscored what it suggested in Montana, i.e., that
the ownership status of land, while often dispositive, does not necessarily determine a
tribe’s civil jurisdiction over nonmembers. See Nevada v. Hicks, 533 U.S. 353, 360
(2001). That case held that a tribal court had no jurisdiction to consider claims stemming
from state officials entering land owned by the tribe to execute a search warrant related to
the violation, off-reservation, of state law.
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The Supreme Court subsequently applied the principles enunciated in Montana in a case
involving the Navajo Nation’s imposition of a hotel occupancy tax on nonmember guests
of a hotel owned and operated by a non-Indian proprietor on non-Indian fee land within
the Nation’s boundaries. Atkinson Trading Co. v. Shirley, 532 U.S. 645, 654 (2001).
Under these circumstances, and in the absence of any authorization by Congress “through
treaty or statute,” id. at 654, the Court termed the tax “presumptively invalid,” id. at 659.3
This made it “incumbent upon the Navajo Nation to establish the existence of one of
Montana’s exceptions.” 1d.

The Court went on to find the tax was not excepted from the general rule. Specifically,
the Court held that tax had no nexus to any contract, commercial dealing or similar
consensual relationship between the nonmember hotel owner or guests and the Nation.
Id. at 654-57. According to the Court, the general availability of the Nation’s fire, police
and medical services to the hotel and hotel guests was not sufficient to sustain the tax
under Montana’s consensual relationship exception. Id. at 655. Similarly, the Court
found that operation of the hotel did not endanger or directly affect the “political
integrity, economic security or health and welfare of the tribe” so as to justify the tax
under Montana’s second exception. See also id. at 658 (“[i]rrespective of the percentage
of non-Indian fee land within a reservation, Montana’s second exception grants Indian
tribes nothing ‘beyond what is necessary to protect tribal self-government or to control
internal relations’”) (quoting Montana, 450 U.S. at 564)).

Also pertinent is the Supreme Court’s decision in Strate, referenced above. That case
addressed the jurisdiction of a tribal court in a civil action stemming from an automobile
accident occurring on a 6.59-mile stretch of a North Dakota state highway running
through the Fort Berthold Indian Reservation, which is held in trust for the Three
Affiliated Tribes (Mandan, Hidatsa and Arikara). 520 U.S. at 442-43. The highway was
maintained by North Dakota under a federally-granted right-of-way. Id. None of the
drivers involved in the accident were members of the Tribes.

The Court held that a tribe’s adjudicative jurisdiction does not exceed its legislative
jurisdiction. 520 U.S. at 453. Thus, under Montana, the civil authority of a tribal court,
absent express Congressional authorization, generally does not extend to the activities of
nonmembers of the tribe on non-Indian fee lands. 1d. Ultimately, the Court decided that
neither the general rule enunciated in Montana nor its two exceptions applied and that the
tribal court did not have subject matter jurisdiction in the civil action. 1d. at 460.

For purposes of this opinion, the significance of the Strate decision is the Court’s
discussion of the state highway within the reservation on which the accident occurred. In
contrast to the land involved in Montana and the Court’s other cases addressing a tribe’s

% The Court also clarified in Atkinson Trading Co. that there is no difference between
regulatory taxes and revenue-raising taxes for purposes of the limitations on a tribe’s
taxation authority. 532 U.S. at 652-53.
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the portion of the state highway at issue in Strate was

In reaching this conclusion, the Court found the following characteristics important:

1. The United States granted the right-of-way to the North Dakota State Highway
Department under a 1948 federal law, codified at 25 U.S.C. 88 323-328. Under that law,
a grant over tribal trust lands requires “’consent of the proper tribal officials,” § 324, and
the payment of just compensation, 8 325.” 520 U.S. at 454-55. See also id. at 456 (“[t]he
Tribes have consented to, and received payment for, the State’s use of the 6.59-mile
stretch for a public highway”).

2. The grant provided that the state’s easement was “subject to any valid existing
right or adverse claim,” and was “without limitation as to tenure” as long as it was used
for the purposes specified in the grant. Id. at 455.

3. Aside from reserving to Indian landowners the right to construct certain crossings
of the right-of-way, “the Three Affiliated Tribes expressly reserved no right to exercise
dominion or control over the right-of-way.” 1d. The Tribes “retained no gatekeeping
right.” 1d. at 456.

4, As “part of the State’s highway, the right-of-way is open to the public, and traffic
on it is subject to the State’s control.” Id. See also id., n. 11 (acknowledging the
authority of tribal police to patrol roads within a reservation, including the state highway,
and to deliver to state law enforcement officials nonmembers stopped on the highway for
violations of state law).

Under these conditions, the Court stated that the Tribes “cannot assert a landowner’s right
to occupy and exclude,” which, in turn, *“’implies the loss of regulatory jurisdiction over
the use of the land by others.”” Id. at 456 (quoting South Dakota v. Bourland, 508 U.S.
679, 689 (1993)).

Whether the Navajo Nation and other tribes in New Mexico may properly tax
nonmember contractors working on state highway projects within those tribes’ territories
depends on the application of the principles described above from the Supreme Court’s
decisions in Montana, Atkinson Trading Co. and Strate. Under those decisions, a tribe
generally has no inherent sovereign power to tax nonmembers who are working on a state
highway project under a contract with the state if the project is located on nonmember fee
lands or their equivalent within the reservation and the nonmembers’ activities do not
significantly involve the tribe. The Supreme Court considers equivalent to nonmember
fee lands an easement for a right-of-way granted to a state under federal law, where the
tribe has consented to and received compensation for the easement and has not expressly
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il other right to control and regulate the right-of-way.
See also Big Horn County Elec. Coop. v. Adams, 219 F.3d 944 (9" Cir. 2000) (holding
that, after Strate, a tribe had no authority to impose its ad valorem tax on the value of a
utility’s Congressionally-granted right-of-way over reservation land).

In connection with the opinion request, we were provided with several examples of
easements on reservations where SHTD’s projects are located.* Those easements appear
to share the same or similar characteristics as the easement involved in Strate. They grant
rights-of-way for state highway purposes under the same chapter of federal law
governing rights-of-way through Indian lands, 25 U.S.C. 8§ 311-328, and implementing
regulations, 25 C.F.R. § 169. The affected tribe consents to the grant and receives
compensation. None of the easements reserve general gatekeeping rights to the tribes. In
the more recent grants to SHTD, the tribes expressly retain civil jurisdiction to a greater
extent than in the older grants and in the easement involved in Strate.” Compare Jicarilla
Easement, 1 15 and Pojoaque Easement, § 15 with Navajo Easement and Strate, 520 U.S.
at 455-56 (describing easement at issue in that case). However, even the recent grants are
silent regarding the tribes’ authority to tax nonmember activity on the rights-of-way,® and
cede to SHTD the exclusive right to regulate, among other things, highway design,
highway construction and highway maintenance.

Accordingly, we believe that under the newer as well as the older easements, the tribes
have given up the right to exercise “dominion and control over the rights-of-way,” Strate,
520 U.S. at 455. As a result, the easements are effectively the same as non-tribal fee
lands for purposes of the tribes’ civil jurisdiction, leaving the tribes generally without
authority to tax or otherwise regulate the activities of nonmember contractors working on

* We reviewed the following easements provided to us in connection with the opinion
request: Grant of Easement for Right-of-Way between SHTD and United States [on
behalf of Navajo Nation] (Jan. 12, 1983) (“Navajo Easement”); Easement Agreement
between SHTD and Pueblo of Pojoaque (October 5, 2000) (“Pojoaque Easement”);
Easement Agreement between SHTD and Jicarilla Apache Nation (Sept. 24, 2001)
(“Jicarilla Easement”).

® SHTD’s agreement to the tribes’ reservation of civil jurisdiction in the more recent
easements “is binding only to the extent that ... [SHTD] has legal authority, as an
Executive branch agency, to make such an agreement.” Jicarilla Easement, { 15;
Pojoaque Easement, { 15.

® Although they do not expressly reserve any power to impose taxes, the examples of
recent easements provided to us require the tribe to provide SHTD with notice of nature
and extent of any taxes that may be assessed or required of SHTD or its contractors in
relation to any construction, repair or maintenance on the right-of-way. Jicarilla
Easement, § 13; Pojoaque Easement, § 13. We do not believe that this notice
requirement, by itself, means that SHTD has agreed that any taxes imposed by the tribe
on state contractors are proper or legal.
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Strate, no treaty or federal law gives the tribe jurisdiction over the easements and neither
of the exceptions to Montana’s general rule - consensual relationships or tribal integrity,
security and welfare - is applicable.

PATRICIA A. MADRID
Attorney General

ELIZABETH A. GLENN
Assistant Attorney General
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