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Dear Ml'. Stevenson,
Yall requested our opinion on the effect that certain federal legislation has on the application of
resident and non-resident special drawing quotas for hunting lieenses. Specifically, you would
like to know if the Reaffirmation of State Regulation of Resident and Nonresident Hunting of
Act of 2005 (the "Act") allows the New Mexico Department of Game and Fish (the
"Department") to apply a special drawing quota to hunting licenses for bighorn sheep, ibex, or
oryx. As explained more fully below, the Act relates to the ability of states to regulate hunting
within their borders without offending the "dormant" Commerce Clause of the Constitution.
Thus, the Department may apply a special drawing quota for hunting licenses that differentiates
between residents and non-residents and not violate the dormant Commerce Clause. Although
Act
not
whether
differential treatment violates the Equal Protection Clause
it
muster

Mr. Tod W. Stevenson
January 4, 2011
Page 2

In Terk L a Texas resident sued the Department challenging the imposition of higher hunting
license fees for nonresidents l and the allocation of licenses in favor of residents. Terk L No. 74387-M, slip op. at 1,6. The Texas resident claimed that the fee differential and license allocation
violated the Constitution's Privileges and Immunities Clause, Art. IV, § 2, and the Fourteenth
Amendment. 1d. at 1. At that time, the fee differential was applied to all categories of hunting
licenses, but the license allocation was only applied to licenses for bighorn sheep, ibex, and oryx.
See id. at 2-3.
The district court ultimately decided the case under the Equal Protection Clause of the
Fourteenth Amendment. See id. at 11-14. It concluded that the fee differential was rationally
related to a legitimate state interest and was thus permissible under the Equal Protection Clause.
See id. at 12-14. The district court, however, found no rational basis for allocating licenses
differently between residents and nonresidents and therefore struck down the Department's
license allocation. See id. at 14.
The Texas resident appealed the portion of the decision that upheld the fee differential. See Terk
v. Gordon ("Terk 1['), 436 U.S. 850 (1978). The U.S. Supreme Court, relying on Baldwin v.

Fish & Game Cmnm 'n, 436 U.S. 371 (1978), affirmed the district court. In Baldwin, the Court
held that a similar hunting license fee differential in Montana did not violate the Constitution's
Equal Protection Clause or Privileges and Immunities Clause. Baldwin, 436 U.S. at 388, 39l.
The district court's decision regarding the license allocation was not challenged, and it was
therefore not addressed on appeal. Terk 11, 436 U.S. at 851. Thus, the original ruling on this
issue in Terk 1, is arguably still binding on the Department.

The Reaffirmation of State Regulation of Resident and Nonresident Hunting Act of 2005
The Reaffirmation of Resident and Nonresident Hunting Act of 2005, Pub. L. No.1 09-13, §
6036, 119 Stat. 231, 289-90, provides:

It is the policy of Congress that it is in the public interest for each State to
continue to regulate the taking for any purpose of fish and wildlife within its

"dormant"
F.3d 985 (9th Cir.
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for Discriminatory Nonresident Hunting Regulations, 90 Marq. L. Rev. 355, 365-70 (2006). The
"dormant" Commerce Clause, which prohibits states from discriminating against interstate
commerce, is not directly found in any constitutional provision. See United Haulers Ass'n v.
Oneida-Herkimer Solid Waste A1gmt. Auth, 550 U.S. 330, 338 (2007). Rather, it has long been
inferred from the Commerce Clause, U.S. Const. Art. 1, § 8, which states that "Congress shall
have the power ... to regulate Commerce with foreign Nations, and among the Several States ..
. ." See id.

The dormant Commerce Clause, however, does not apply when Congress specifically authorizes
the states to regulate a specific instance of interstate commerce. See South-Central Timber Dev.,
Inc. v. Wunnicke, 467 U.S. 82, 87 (1984) C'Congress may redefine the distribution of power over
interstate commerce by permitting the states to regulate commerce in a manner which would
otherwise not be permissible") (internal quotation marks and citation omitted). When Congress
takes such action, "the dormancy ends, thus leaving the courts obliged to follow congressional
will." Schutz v. Thorne, 415 F.3d 1128, 1138 (lOth Cir. 2005), cert. denied, 546 U.S. 1174
(2006). This is the case with the passage of the Act. Id. Thus, with the passage of the Act
"Congress has unmistakably foreclosed dormant Commerce Clause petitions challenging state
hunting and fishing statutes that treat nonresidents differently than residents." Id.
Although the Act removes any dormant Commerce Clause barrier to the Department allocating
hunting licenses based on residency, it does not affect the adverse ruling in Terk I, which was
premised on the Equal Protection Clause of the Fourteenth Amendment. While the Act has no
bearing on Terk I, a more recent opinion from the Tenth Circuit may call into question the
reasoning applied in Terk 1.
In Schultz v. Thorne, the Tenth Circuit Court of Appeals upheld Wyoming's discriminatory
nonresident hunting regulations, which included both a fee differential and a license "quota."
415 F.3d at 113 7. The Court held that both the fee differential and license quota were rationally
related to legitimate state purposes and were therefore constitutional under the Equal Protection
Clause. Id. As the Court explained:
reasons exist, in fact, for states to adopt a preference scheme.
state
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The in-state preference is a logical and reasonable way to reward this support and
foster the long-term success of wildlife management programs.
ld. at 1136.
We are unable to identify any reason why the same analysis would not apply to the application of
the Department's special drawing quota to all hunting licenses. While we understand that the
Department excludes licenses for bighorn sheep, ibex, and oryx from its drawing quota because
these categories were specifically at issue in Terk J, we see no principled purpose for the
distinction. As we understand it, sheep, ibex, and oryx were the only categories of licenses at
issue in Terk J because they were the only categories subject to the special drawing quota at that
time.
In any event, it appears that the application of the special drawing quota to all categories of
hunting licenses is legally defensible. The three constitutional principles commonly utilized to
challenge nonresident hunting regulations - the Privileges and Immunities Clause, the dormant
Commerce Clause, and the Equal Protection Clause have all been addressed. As discussed
above, the Act and Schultz appear to foreclose such challenges under the dormant Commerce
Clause and Equal Protection Clause, respectively. In addition, the U.S. Supreme Court has
categorized hunting as a recreation and a sport and therefore not a fundamental right that would
otherwise fall within the purview of the Privileges and Immunities Clause. Baldwin, 436 U.S. at
388. In light of these authorities, the Department may consider reevaluating its policy of
excluding bighorn sheep, ibex, and oryx from its special drawing quota.
You have requested a formal opinion on the matters discussed above. Please note that such an
opinion is a public document available to the general public. Although we are providing you
with our legal advice in the form of a letter instead of an Attorney General's Opinion, we believe
this letter is also a public document, not subject to the attorney-client privilege. Therefore, we
may provide copies of this letter to the general public. If we may be of further assistance, or if
you have any questions regarding this opinion, please let us know.

