STATE OF NEW MEXICO
OFFICE OF THE ATTORNEY GENERAL

HECTOR H. BALDERAS
ATTORNEY GENERAL
November 30, 2018

The Honorable Javier M. Gonzales
Mayor
City of Santa Fe
P.O. Box 909
Santa Fe, New Mexico 87504-0909
Re:

Inspection of Public Records Act – Police Internal Affairs Investigations and Disciplinary
Actions

Dear Mayor Gonzales:
You have requested clarification of the exception in the Inspection of Public Records Act, Sections
14-2-1 to -12 (1947, as amended through 201) (“IPRA”), for “matters of opinion in personnel
files” as applied to records related to internal affairs investigations and disciplinary actions
involving police officers. In particular, your request focuses on the exception’s effect on the City
of Santa Fe’s ability to provide accountability and transparency to the public regarding matters
covered by the exception.
As discussed below, the “matters of opinion” exception generally protects from public inspection
records pertaining to disciplinary action against public employees, including police officers. This
means a public body may deny a request under IPRA to inspect and copy records covered by the
exception; however, IPRA does not prohibit inspection of the covered records. A public body
retains discretion under IPRA to disclose information contained in public records covered by the
exception as it deems appropriate, provided disclosure is not prohibited by a another statute, a
constitutional provision or court rule.
“Matters of Opinion” Exception
In pertinent part, IPRA provides that “[e]very person has a right to inspect public records of this
state,” with certain listed exceptions. NMSA 1978, § 14-2-1(A). Among the records IPRA excepts
from the right to inspect are “letters or memorandums which are matters of opinion in personnel
files….” NMSA 1978, § 14-2-1(A)(3). Section 14-2-1(A)(3) has been judicially interpreted to
include public employee personnel records “concerning infractions and disciplinary action.” State
ex rel. Newsome v. Alarid, 1977-NMSC-076, ¶ 12, 568 P.2d 1236, overruled in part on other
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grounds by Republican Party v. New Mexico Taxation & Revenue Dep’t, 2012-NMSC-026, ¶ 16,
283 P.3d 853. The legislative purpose underlying Section 14-2-1(A)(3) is to protect “critical
material and adverse opinions in letters of reference, in documents concerning disciplinary action
and promotions and in various other opinion information that might have no foundation in fact but,
if released for public view, could be seriously damaging to an employee.” Id.
Section 14-2-1(A)(3) applies to “matters of opinion” in a law enforcement agency’s personnel
records, including records related to disciplinary matters. See Cox v. New Mexico Dep’t of Public
Safety, 2010-NMCA-096, 242 P.3d 501, cert. quashed, 266 P.3d 634 (N.M. 2011). The exception:
exempt[s] from disclosure “matters of opinion” that constitute personnel
information of the type generally found in a personnel file, i.e., information
regarding the employer/employee relationship such as internal evaluations;
disciplinary reports or documentation; promotion, demotion, or termination
information; or performance assessments.
2010-NMCA-096, ¶ 21, 242 P.3d at 506. See also Leirer v. New Mexico Dep’t of Public Safety,
2016 WL 3958959 (N.M. Ct. App. 2016) (non-precedential) (contents of internal affairs file and
personnel file created by the Department of Public Safety “for the purpose of conducting internal
disciplinary proceedings” were exempt from disclosure under IPRA and properly withheld).
Section 14-2-1(A)(3) excepts from disclosure only “matters of opinion” in personnel files. It does
not extend to factual information, such as the specific disciplinary action taken against an
employee, e.g., reprimand, suspension or termination. See Attorney General’s IPRA Compliance
Guide, p. 10 (8th ed. 2015) (“IPRA Compliance Guide”) (available on the Office of Attorney
General website at www.nmag.gov).
Section 14-2-1(A)(3) also excepts only matters of opinion that relate to the working relationship
between a public employer and employee. See Cox, 2010-NMCA-096, ¶ 24 (protected “matters of
opinion” are those generated or solicited by DPS “in its capacity as [an] officer’s employer”). The
exception does not protect matters of opinion generated in contexts other than the
“employer/employee relationship.” See id. ¶¶ 21, 24 ( ).” Id. See also IPRA Compliance Guide, p.
9 & Example 9 (discussing Section 14-12-1(A)(3) and the Cox decision).
IPRA’s provisions excepting certain public records from disclosure, including Section 14-21(A)(3), are permissive. Even where an exception properly applies, IPRA does not prohibit a
public body from allowing public access to the records. A public body may disclose a public record
or a portion of a public record covered by IPRA’s exceptions, if the public body determines that
disclosure is appropriate and does not violate another statute, a constitutional provision, or a court
rule. See IPRA Compliance Guide, p. 8.
Other Laws Affecting Disclosure of Disciplinary Records
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With your request, you enclosed a summary of the legal arguments provided by the Santa Fe City
Attorney’s Office (“COA”) in support of the confidentiality of records pertaining to police
department internal affairs investigations and disciplinary actions. In addition to Section 14-21(A)(3), the CAO concludes that the records are exempt under IPRA’s exceptions for law
enforcement records, NMSA 1978, 14-2-1(A)(4), and “as otherwise provided by law,” NMSA
1978, § 14-2-1(A)(8). While there are significant policy reasons for confidentiality underlying the
statutory and constitutional provisions CAO has identified, the provisions apply only to specific
categories of information and do not generally prohibit the City of Santa Fe from disclosing records
pertaining to internal affairs investigations and disciplinary actions.
1.

Law Enforcement Records Exception

In Section 14-2-1(A)(4), IPRA excepts from the right to inspect public records:
law enforcement records that reveal confidential sources, methods, information or
individuals accused but not charged with a crime. Law enforcement records include
evidence in any form received or compiled in connection with any criminal
investigation or prosecution by any law enforcement or prosecuting agency....
The law enforcement records exception does not afford special protection to information in police
officer employee files pertaining to internal affairs investigations and disciplinary actions. By its
terms, Section 14-2-1(A)(4) applies to records that (1) are created or used by a law enforcement
agency in connection with a criminal investigation or prosecution, and (2) reveal confidential
sources, methods, information, or individuals accused but not charged with a crime. See IPRA
Compliance Guide, p. 10.
Unless information regarding internal affairs investigations or disciplinary proceedings in a police
officer’s personnel records relates to a criminal investigation or prosecution and reveals the
specific information listed in Section 14-2-1(A)(4), the exception does not apply. Even if Section
14-2-1(A)(4) did apply, as discussed above in connection with Section 14-2-1(A)(3), IPRA would
not require a public body to keep the information confidential or prohibit the public body from
using its discretion to disclose the information as it deemed appropriate.
2.

Otherwise Provided By Law

In addition to listing exceptions for specific public records, IPRA permits a public body to deny
inspection if “otherwise provided by law.” NMSA 1978, 14-2-1(A)(8). The “otherwise provided
by law” exception includes “statutory … bars to disclosure, … “constitutionally mandated
privileges,” and privileges established by court rules. Republican Party, 2012-NMSC-026, ¶ 13;
IPRA Compliance Guide, pp. 20-21, 39-40 (discussing permissible grounds for denying inspection
post-Republican Party).
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The COA has identified three constitutional rights that COA argues require the City of Santa Fe
to keep confidential police officer personnel records relating to internal affairs investigations and
disciplinary actions. While a detailed discussion of the COA’s arguments are beyond the scope of
this determination, we do not believe the constitutional principles identified by the COA mandate
confidentiality for personnel records related to disciplinary proceedings.

a. Right to Privacy
Federal courts have held that the U.S. Constitution generally protects the confidentiality of “highly
personal and sensitive” information in police and other governmental records. Mason v. Stock, 869
F.Supp. 828, 833 (D. Kan. 1994). The privacy interests protected by the constitution are narrowly
construed. Id. For police officers in particular, the constitutional right to privacy does not protect
from disclosure information regarding conduct or events occurring in the course of public service.
See Denver Policemen’s Protective Ass’n v. Lichtenstein, 660 F.2d 432, 435 (10th Cir. 1981); Cox,
2010-NMCA-096, ¶ 29 (citing Denver Policemen’s Protective Ass’n favorably for the proposition
that “police officers have no privacy interest in documents related solely to [their] work as police
officers”). See also Stidham v. Peace Officer Standards & Training, 265 F.3d 1144, 1155 (10th
Cir. 2001) (reasons for resignation, employee evaluations and internal investigation files that
related to police officer’s public duties were not protected by right to privacy); Cowles Publishing
Co. v. State Patrol, 748 P.2d 597, 605 (Wash. 1988) (“a law enforcement officer’s actions while
performing his public duties or improper off duty actions in public which bear upon his ability to
perform his public office do not fall within the activities to be protected ... as a matter of “personal
privacy”).
The constitutional right to privacy does not preclude disclosure of police internal affairs
investigations or disciplinary proceedings. At most, it protects information in police personnel
records that is purely personal, unrelated to public service, and sufficiently sensitive to warrant
constitutional protection.
b. Protected Liberty Interests
The Fourteenth Amendment to the federal constitution prohibits the state from infringing an
individual’s liberty “without due process of law.” Police officers and other public employees have
a liberty interest in their “good name and reputation as it affects [their] protected property
interest[s] in continued employment.” Workman v. Jordan, 32 F.3d 475, 480 (10th Cir. 1994).
Under some circumstances, public disclosure of information in a police officer’s personnel records
may trigger a claim that the officer’s liberty interests have been improperly infringed without the
opportunity for a name-clearing hearing. See Workman, 32 F.3d at 480. To be actionable, the
challenged statements must: (1) “impugn the good name, reputation, honor or integrity of the
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employee...,” (2) “be false...,” (3) “occur in the course of terminating the employee or must
foreclose other employment opportunities...,” and (4) “be published.” Id. (citations omitted). See
also Salazar v. City of Albuquerque, 776 F.Supp.2d 1217, 1230 (D.N.M. 2011) (all elements of
four-part test must be satisfied to demonstrate deprivation of liberty interests); Paul v. Davis, 424
U.S. 693, 712, 96 S. Ct. 1155, 1166, 47 L. Ed. 2d 405 (1976) (holding that the police’s “defamatory
publications, however seriously they may have harmed respondent's reputation, did not deprive
him of any ‘liberty’ or ‘property’ interests protected by the Due Process Clause”).
The liberty interests protected by the federal constitution are triggered by the publication of
statements meeting the four criteria listed above when the affected public employee has not been
given the opportunity for a name clearing hearing. As with the right to privacy, a public employee’s
constitutionally-protected liberty interest does not categorically bar disclosure of internal affairs
and disciplinary records, although, under some circumstances, it may caution against the disclosure
of specific information contained in those records.
c. Use of Coerced Statements
In Garrity v. New Jersey, 385 U.S. 493 (1967), the U.S. Supreme Court held that the Fourteenth
Amendment prohibits the government from using in subsequent criminal prosecutions statements
obtained from employees under threat of losing their jobs. The constitutional privilege identified
in Garrity does not preclude disclosure of a police officer’s coerced statements under open records
laws, such as IPRA. See Chasnoff v. Mokwa, 466 S.W.3d 571 (Mo. Ct. App. 2015) (Garrity did
not prohibit city from providing access to police personnel and disciplinary records, including
compelled Garrity statements, in response to a public records request).
Conclusion
In Section 14-2-1(A)(3), IPRA provides an exception from public inspection for “matters of
opinion” in personnel records, which include internal affairs investigations and disciplinary
proceedings involving police officers. IPRA permits, but does not require, a public body to deny
public access to records covered by Section 14-2-1(A)(3). A public body may exercise its
discretion to disclose records or information in records covered by the “matters of opinion”
exception, provided another law or a constitutional provision does not prohibit disclosure.
Based on the applicable law and information available to us at this time, we determine that IPRA
does not prohibit the City of Santa Fe from disclosing records covered by Section 14-2-1(A)(3)
pertaining to internal affairs investigations and disciplinary proceedings involving police officers.
Except for information protected by another law, constitutional provision or court rule, the City
may publicly disclose information from the covered records in the interest of increased
transparency, public accountability or other policy reasons, as the City deems appropriate.
Sincerely,
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